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Reporting Requirements 
 
The new National Registration 
Scheme which commenced on 
1 July 2010 requires 
mandatory reporting by all 
registered health practitioners 
and their employers when 
they have a reasonable belief 
that another practitioner has 
engaged in ‘notifiable conduct’.  
Section 140 of the Health 
Practitioner Regulation 
National Law Act 2009 (“the 
National Law”) defines 
notifiable conduct as where a 
practitioner has: 
 
(i)    practised the 

practitioner’s profession 
while intoxicated by 
alcohol or drugs; or 

 
(ii) engaged in sexual 

misconduct in connection 
with the practice of the 
practitioner’s profession; 
or 

 
(iii) placed the public at risk of 

substantial harm in the 
practitioner’s practice of 
the profession because 
the practitioner has an 
impairment; or  

 
(iv) placed the public at risk of 

harm because the 
practitioner has practised 
the profession in a way 

that constitutes a 
significant departure from 
accepted professional 
standards. 

 
Notifiable conduct is 
reportable to the Australian 
Health Practitioner 
Registration Agency 
(“AHPRA”). 
 
Prior to the new reporting 
requirements, doctors were 
often reluctant to report their 
colleagues for fear of 
retribution.  Now that doctors 
are under a legal obligation to 
report as well as being under a 
professional and ethical 
obligation, should doctors be 
concerned about reporting? 
 
The Case of Lucire v 
Parmegiani  
 
The New South Wales case of 
Lucire v Parmegiani [2010] 
NSWDC 115 relates to a 
complaint made in July 2008 
to the then Medical Board of 
New South Wales (“the 
Board”) by Dr Julian 
Parmegiani, forensic 
psychologist, regarding 
another forensic psychologist, 
Dr Yolande Lucire.  
 
The complaint arose when 
both practitioners were 
engaged as expert witnesses in 

a personal injury matter and 
Dr Parmegiani observed Dr 
Lucire giving evidence during 
which she repeatedly denied 
that the Board had placed 
conditions on her registration 
when in fact she was 
conditionally registered.  In his 
letter to the Board, Dr 
Parmegiani wrote that “in 
essence, Dr Lucire not only 
disregarded the New South 
Wales Medical Board (by 
denying she had conditions 
placed on her registration), but 
she committed perjury, a 
criminal offence”.   He, 
therefore, felt he was obliged 
to report her behaviour to the 
Board. 
 
Although Dr Lucire was 
conditionally registered at the 
time of giving evidence, the 
complaint was dismissed 
following an investigation by 
the Board.  Dr Lucire 
subsequently issued 
proceedings against Dr 
Parmegiani in Court seeking 
damages for defamation, 
injurious falsehood and 
misleading and deceptive 
conduct. 
 
An application for summary 
judgment was made by Dr 
Parmegiani to strike out the  
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Welcome to the Fifth Edition of 
Centrefold!   
 
In this edition, we review and 
consider a number of recent 
decisions relevant to medical 
claims.  Mark has prepared a  
case note on the Coroner’s 
findings handed down in the 
Inquest into the death of  
Samara Hoy at John Flynn 
Private Hospital on the Gold 
Coast.  These findings will be of 
great interest to Hospitals 
offering maternity services but 
are also of importance generally  
as they reiterate the importance 
of timely and accurate medical 
records.  
 
Mandatory reporting and 
protections provided by the 
National Registration Scheme 
were considered in a recent case 
of Lucire v Parmegiani.  Victoria 
considers the relevance of this 
case to the new scheme.  
 
Finally, the recent Victorian 
County Court decision of Hooper 
v Efe provides a helpful 
illustration of how the Courts 
determine issues in medical 
negligence claims.  
 
We are currently busy planning 
our medical law seminar which 
will be held on Thursday, 25 
August 2011.  More details on 
page two. 
 
 
Justin Griffin 
Partner 
jgriffin@mrlaw.com.au 
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proceedings on the basis that 
his letter of complaint to the 
Board was protected by 
absolute legal privilege. 
 
The Court agreed with Dr 
Parmegiani in part, dismissing 
the defamation claim of the 
Plaintiff summarily on the 
basis that it was protected by a 
statutory absolute privilege 
defence under section 27 the 
Defamation Act 2005 (NSW) 
and section 47 of the Medical 
Practice Act 1992 (NSW).  
However, the Court did not 
find the statutory protection 
applied to the claim for 
injurious falsehood and 
misleading and deceptive 
conduct. 
 
Proceedings against Dr 
Parmegiani in respect of the 
claims for injurious falsehood 
and misleading and deceptive 
conduct are on foot and are yet 
to be determined.  
 
Protection from Liability 
 
Although the case of Lucire v 
Parmegiani confirmed that a 
complaint to the Medical 
Board was protected by 
statutory legal privilege, it also 
raised concerns that health 
practitioners may instead be 
liable under a claim for 
injurious falsehood and/or 
misleading and deceptive 
conduct in the event they 
report another practitioner. 
 
It is thought however that the 
new National Law (which did 
not apply in Lucire v 
Parmegiani as it only took 
effect on 1 July 2010), 
provides “a greater scope” 
than the laws that existed in 
NSW and that health 
practitioners will be protected 
from liability when a report of 
notifiable conduct is made in 

good faith. 
 
Under Section 237 of the 
National Law, practitioners  
are protected from liability 
and defamation claims when 
reporting conduct of another 
practitioner in good faith, 
regardless of the final outcome 
of the complaint.  Section 237 
provides that: 
 
(i)  A person is not liable, 

civilly, criminally or under 
an administrative process, 
for giving the information. 

 
(ii) The act of a notification or 

giving information does 
not constitute a breach of 
professional etiquette or 
ethics or a departure from 
accepted standards of 
professional conduct. 

 
(iii) No liability for defamation 

is incurred by the person 
because of the making of 
the notification or giving 
of the information. 

 
(iv) The protection extends to 

a person who, in good 
faith, provided the person 
with any information on 
the basis of which the 
notification was made or 
the information was 
given. 

 
(v) The protection also 

extends to a person who, 
in good faith, was 
otherwise concerned in 
the making of the 
notification or giving of 
the information. 

 
The National Law is similar to 
that of the protection 
previously provided by the 
Medical Practice Act 1992 
(NSW) except that it now 
provides that a practitioner 
will not be liable “civilly, 

criminally or under an 
administrative process” for 
making a notification in good 
faith whereas the NSW 
legislation provided only that 
“the making of the complaint 
[did] not constitute a ground 
for civil proceedings for 
malicious prosecution or for 
conspiracy”. 
 
The National Law therefore 
does appear to have “a greater 
scope” and provide greater 
protection to practitioners 
than its NSW predecessor.  
 
The decision of Lucire v 
Parmegiani will be of interest 
to many and we will report 
further once the outcome is 
known.  Notwithstanding, 
health practitioners and their 
employers are still under an 
obligation to report notifiable 
conduct under the National 
Law and they should not 
refrain from doing so for fear 
of civil or criminal liability.  If  
a notification is made in good 
faith, regardless of the final 
outcome of the complaint, the 
practitioner will be afforded 
the protection against liability 
by the National Law. 
 
If you have any concerns about 
making a report to the 
National Agency, we 
recommend that you contact 
your insurer for advice. 
Further information regarding 
reporting requirements can be 
found at www.ahpra.gov.au  
 
VICTORIA CHAMBERS 
Lawyer 
vchambers@mrlaw.com.au 
 
1. Paul Smith, Confusion over 
protection for dobbing (8 
September 2010) Australian 

Doctor <http://

www.australiandoctor.com.au/

news/53/0c06c153.asp> 
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We invite you to a Seminar 
and Panel Discussion to 
update you on Recent 
Developments in Medical 
Law, including Mandatory 
Reporting. 
 
Guest Speakers: 
 
Mark O’Sullivan 
(An Update on Recent 
Medical Negligence Cases) 
 
Paula Shelton 
(A Plaintiff’s Perspective on 
Medical Negligence 
 Litigation). 
 
Venue: 
Intercontinental Hotel 
495 Collins Street 
Melbourne 
 
Date:  
Thursday 25 August 2011 
 
Time: 
2:00pm:   Registration 
2:15pm:   Seminar 
3:30 pm:  Panel Discussion 
4:00 pm:  Finger food & 
          Drinks 
 
RSVP: 
By 15 August 2011 
Cheryl Asquith 
casquith@mrlaw.com.au 
Tel:  (03) 8624 2056 
 
Seats are limited, so be 
quick to RSVP. 
 
 
 
 
 
 
  

This publication provides a general summary only and is not a substitute for professional legal advice.  Professional 
legal advice should be obtained before applying the information in this publication to your particular circumstances. 



 

This case illustrates that the 
often repeated medico-legal 
message that maintaining 
adequate records is the best 
defence and to never 
retrospectively alter the 
records is still not getting 
through.  It also highlights the 
need for vigilance with CTG 
monitoring during delivery. 
 
The mother presented to the 
private hospital at 6:30pm in 
established labour.  CTG was 
commenced on admission but 
ceased after less than 
5 minutes without an 
adequate trace having been 
established.  Between 7:00pm 
and 10:30pm the foetal heart 
rate (“FHR”) was measured on 
average every 30 minutes by 
Doppler.  The FHR base line 
increased from 125bpm at 
6:30pm to 145bpm at 9:30pm 
and 150bpm at 10:00pm, 
indicating an acceleration in 
the FHR.  No FHR monitoring 
records were kept between 
10:00pm and 10:30pm.  No 
CTG monitoring was 
commenced. 
 
By 10:30pm, the second stage 
of labour had commenced and 
a FHR of 170bpm 
demonstrated foetal 
tachycardia.  During the 
second stage, FHR monitoring 
by Doppler was performed at 
15-30 minute intervals, rather 
than 5 minute intervals as 
required by hospital policy.  
The treating midwife recorded 
the FHR measurements on a 
piece of paper that she kept in 
her pocket, but later lost. 
 
After midnight, the presence of 
meconium was noted and the 
obstetrician was called to 
attend.  When the obstetrician 
arrived at 12:30pm, he 
apparently sat on the window 
edge at the bottom of the bed 

and remained there for some 
time.  The obstetrician did not 
perform a vaginal examination 
or commence CTG monitoring. 
 
At 1:00am, the obstetrician 
advised the mother she had 
the option of either continuing 
to push and deliver by natural 
means or agree to an assisted 
delivery.  The mother 
attempted to telephone a 
relative in the USA for advice 
but could not reach them.  She 
subsequently agreed to a 
ventouse extraction, which 
was commenced at 1:45am.  
Contrary to hospital policy, the 
obstetrician failed to arrange 
for a paediatrician to attend 
the birth.   
 
There were numerous 
unsuccessful attempts by 
ventouse extraction as the cup 
kept slipping from the baby’s 
head.  The obstetrician 
subsequently used an older 
style cup to successfully 
extract the baby.  During this 
period the FHR was 
undetectable. 
 
At the time of delivery, the 
umbilical cord was wrapped 
tightly around the baby’s neck 
and was covered with thick 
meconium.  The baby was pale 
and hypotonic.  The FHR 
dropped to 40bpm and there 
was no spontaneous 
respiration.  Resuscitation was 
commenced but the baby 
subsequently died. 
 
The Coroner made the 
following findings: 
 
(i)    An admission CTG of less 

than 5 minutes was too 
short.  At least 20 minutes 
is required to obtain a 
reliable trace. 

 
(ii)   The failure to commence a 

continuous CTG prior to 
10:30pm and the failure 
to monitor the FHR at all 
between 10:00pm and 
10:30pm more than likely 
contributed to the death.  
Continuous CTG 
monitoring was required 
in the presence of 
acceleration in the FHR 
between 6:30pm and 
9:30pm, tachycardia at 
10:30pm, slow progress 
and presence of 
meconium. 

 
(iii) Had CTG monitoring   

been commenced at 
10:00pm, it would have 
produced a non-
reassuring trace which 
would have required the 
obstetrician to be called 
and the baby delivered 
urgently by no later than 
11:30pm and perhaps as 
early as 10:30pm. 

 
(iv) The obstetrician should 

have been called at 
10:30pm at the latest.  
Had this occurred, the 
baby may have been 
delivered alive and well 
by caesarean section by 
11:30pm, which is the 
time that the forensic 
pathologist estimated   
that the baby commenced 
to aspirate meconium. 

 
(v) The obstetrician’s 

response to the situation 
was inadequate.  He 
should have recognised 
that there was no option 
but to deliver the baby as 
soon as possible. He 
should have commenced  
a continuous CTG and 
performed a vaginal 
examination to ascertain 
the position and station  
of the baby’s head.  

Inquest into the Death of Samara Hoy at John Flynn 
Private Hospital, Gold Coast 

 Two expert obstetricians 
agreed that the 
obstetrician’s management 
was substandard.  Concern 
about his competency 
warranted referral to the 
Medical Board of Australia. 

 
(vi) The medical records were 

woefully inadequate.  The 
practice of keeping separate 
medical records is ‘endemic’.  
Contemporaneous notes 
made by the midwives after 
the death were not placed 
on the medical file.  A 
midwife admitted that she 
had altered the records  
after the coronial 
investigation had 
commenced.  The Coroner 
recommended that the 
Director of Public 
Prosecutions investigate 
whether criminal charges 
should be pursued against 
the midwife.  She was also 
referred to the Nursing and 
Midwifery Board of 
Australia. 

 
(vii) Hospital policies were 

generally not adhered to  
and staff were not aware of 
them. 

 
During the entire delivery, the  
CTG machine sat idle next to the 
patient’s bed.   
 
A key recommendation was that 
obstetricians and midwives be 
familiar with and implement the 
RANZCOG CTG foetal surveillance 
guidelines.   
 
Had these guidelines been 
followed, it seems likely that   
the death would have been 
avoided.   
 
 
MARK O’SULLIVAN 
Special Counsel 
bshoebridge@mrlaw.com.au 



Dr Efe gave evidence that she 
discussed the option of a 
superolateral pedicle 
procedure and a free nipple 
graft, but ultimately 
discounted a free nipple graft 
on the basis of Mrs Hooper’s 
history of immunosuppressive 
medication and poor wound 
healing.  Mrs Hooper gave 
evidence that only the 
superolateral pedicle 
procedure was discussed at 
the pre-operative 
consultation. 
 
The Court 
ultimately 
held that 
Mrs Hooper 
failed to 
establish 
that Dr Efe’s 
pre-
operative 
advice was 
inadequate 
because 
there was no 
evidence that she would have 
chosen the free nipple graft 
procedure instead of the 
superolateral pedicle 
procedure. 
 
Mrs Hooper alleged that in 
choosing to undertake a 
superolateral pedicle 
procedure rather than an 
inferior pedicle procedure,   
Dr Efe unreasonably exposed 
her to a higher risk of 
complications. 
 
Mrs Hooper led evidence from 
four experienced plastic 
surgeons (Mr Felix Behan,    
Mr Alan Kalus, Associate 
Professor Donald Marshall 
and Associate Professor Frank 
Kimble).   
 
The substance of this evidence 
was that Dr Efe’s choice of a 
superolateral pedicle 
procedure was less reliable 
and less safe than an inferior 

pedicle procedure or free 
nipple graft procedure.   
 
The Court found this evidence 
persuasive. 
 

Dr Efe relied on her own 
expertise in anatomy and led 
evidence from one plastic 
surgeon, Mr Ian Carlisle.  The 
Court found that the evidence 
given by Mr Carlisle in 
support of Dr Efe’s decision   
to employ a superolateral 
pedicle procedure 

unconvincing 
and created 
an 
impression 
of an agenda, 
being to 
support Dr 
Efe.   

 
The experts 
each agreed 
that they 
would not 

have performed a 
superolateral procedure. 
 
The Court held that Dr Efe’s 
view that a free nipple graft 
procedure should be 
discounted on the basis of  
Mrs Hooper’s history of 
ingestion of 
immunosuppressive drugs 
and history of poor wound 
healing was not a sound basis 
upon which that view could  
be held. 
 
The Court ultimately relied  
on the vastly superior clinical 
experience of the plaintiff’s 
expert evidence and held   
that in employing a 
superolateral pedicle 
procedure, Dr Efe: 
 

“unnecessarily 
exposed Mrs Hooper 
to an increased risk 
of developing 
complications in 

association with her 
surgery which 
should have been 
avoided”. 

 
The Court rejected Dr Efe’s 
defence pursuant to 
section 59 of the Wrongs Act 
1958 (Vic), that her 
management was supported 
by her peers. 
 
Dr Efe gave evidence that she 
managed Mrs Hooper’s wound 
conservatively in light of Mrs 
Cooper’s history of poor 
wound healing.  Dr Efe 
highlighted that the wound 
was not infected.  Mrs Hooper 
led evidence that the 
conservative management of 
the wound to her left breast 
should have been reviewed 
and abandoned earlier.  
 
The Court disagreed and held 
that in employing a 
conservative regime of  
wound management, Dr Efe 
provided a standard of care 
which could reasonably be 
expected of a competent 
surgeon practising in the   
area of breast reduction 
surgery. 
 
Mrs Hooper was awarded 
damages in the sum of 
$133,884, being $125,000    
for general damages,     
$7,884 for loss of income   
and superannuation and 
$1,000 for medical    
expenses. 
 
The case illustrates that 
whenever a Defendant’s view 
differs to those of experts with 
more clinical experience, the 
expert’s view is likely to be 
preferred. 
 
 
ADAM STEVENS 
Lawyer 
astevens@mrlaw.com.au 
 

Hooper v. Efe [2010] VCC 880 

Mrs Hooper consulted Dr Efe 
about breast reduction surgery for 
treatment of her large breasts 
which caused her discomfort and 
exacerbated conditions in her 
back, neck and shoulder. 
 
Mrs Hooper was fifty years of age.  
Her medical history included 
spinal fusion procedures, 
ankylosing spondylitis, 
hysterectomy, knee replacement 
and poor wound healing.  She was 
receiving immunosuppressive 
therapy and medication for 
ankylosing spondylitis. 
 
In April 2004, Dr Efe performed a 
superolateral pedicle breast 
reduction.  The surgery was 
uneventful.  However, Mrs 
Hooper’s recovery from surgery 
was complicated by delayed 
healing of her left breast which  Dr 
Efe treated with minor 
debridements and wound re-
dressing. 
 
In September 2004, Mrs Hooper 
consulted another surgeon.  She 
was admitted to hospital and 
underwent three debridements to 
her left and right breasts and 
bilateral breast reconstructions. 
 
Mrs Hooper alleged that Dr Efe 
was negligent in that her: 
 
(i)     pre-operative advice and 

warnings were inadequate; 
 
(ii) choice of surgical procedure 

was unreasonable; and 
 
(iii) post-operative care was 

inadequate. 
 
The matter was determined by 
Saccardo, J. 
  
Mrs Hooper alleged that Dr Efe  
did not adequately describe the 
alternative surgical procedures 
available for breast reduction, 
including an inferior pedicle  
breast reduction and free nipple 
graft. 
 


